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Introduction
In 1989, the Television Without Frontiers Directive
established a first set of rules for television
broadcasting in the European Union. The Directive
was twice revised (1997 and 2007) to become
what is today known as the Audiovisual Media
Services Directive (AVMSD).
To reflect the profound changes in the audiovisual
industry, the European Commission committed
to a further revision in 2015 resulting in this
latest iteration in 2018 (following a three year
negotiation phase with the other EU Institutions).
EU member states now have until September
2020 to implement the revised AVMSD into
national legislation.
The core principles of the rulebook have remained
throughout the years (technological neutrality,
country-of-origin principle) but adaptations have
been incorporated over time to address emerging
challenges: cross-border broadcasting, new
advertising techniques, diversification of devices
and distribution channels, development of specific
online services (video-on-demand), etc.
With regard to television sales houses’ remit, the
latest version of the AVMS Directive does not
radically change the content of advertising rules.
On top of improvements supported and advocated
for by egta that we will further examine in this
document (such as additional flexibility in the
calculation of advertising time), the main evolution
relates to the introduction of new rules targeted
at video-sharing platforms.
It is important to remember that the AVMS
Directive is a minimum harmonisation text,
therefore it establishes the basic set of rules that
must apply across the EU. However, national
authorities always retain the right to introduce
stricter rules.

Member states have used this power in the past
to impose specific obligations on broadcasters:
prohibitions on alcohol advertising (France) and
gambling advertising (Italy), as well as limitation of
advertising time (United Kingdom). This has led to a
fragmentation of the legal landscape depending
on cultural context and pressure points across the
European Union.
Therefore, although the last review has been
presented as levelling the rules between
broadcasters, on-demand services and so-called
video-sharing platforms, many questions are still
pending regarding practical implementation: which
online services will fall into the scope of the law and
which won’t? What responsibility will influencers
have to assume in the future? How will national
regulators share the burden and responsibility for
regulating actors that are global by nature?
It is our job at egta to help you navigate through
the maze of national implementing laws and
court interpretations that will punctuate the
transposition of the new framework. Our network
of legal experts across Europe stands ready to help
you in gaining a greater understanding of what
to expect and how to address your own market
concerns.
This insight provides you with an overview and
analysis of the most relevant features of the
revised AVMSD for sales houses. For each topic
we have highlighted what the changes mean for
sales houses as well as points that require further
monitoring during the implementation process.
We look forward to working with you in the coming
months and, in the meanwhile, we wish you all
pleasant and enlightening reading!
Conor & François
The egta EU affairs team
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Neutral frames are no longer counted as
advertising time (article 23.2.d)

QUANTITATIVE RULES
(AMOUNT OF
ADVERTISING):
ARTICLES 19 TO 23

Neutral frames – meaning the black or blue
frames separating individual advertising spots
and editorial content – will be excluded from
advertising time calculation.

 Please see page 24 for related articles
This is one of the few areas of the new
Directive where rules are made more flexible for
broadcasters.
More flexibility in advertising time calculation
(article 23.1)
Current situation: a maximum of 20% of advertising
per hour of broadcasting time (12 minutes)
Revised AVMSD: a maximum of 20%
broadcasting time across two time periods:

of

• from 6:00 to 18:00 – 20% or 144 minutes aired
at the discretion of the sales house during this
time window; and
• from 18:00 to 00:00 (midnight) – 20% or 72
minutes aired at the discretion of the sales
house during this time window.
• there is no limit on advertising time between
00:01 and 05:59.
Slight opening
(article 23.2.a)

of

self-promotion

rules

Currently, only announcements made by
the broadcaster in connection with its own
programmes and ancillary products directly
derived from those programmes are excluded
from the calculation of advertising time (i.e. not
considered advertising).
Similarily, with the amended text, announcements
made by the broadcaster in connection with
programmes and audiovisual media services from
other entities belonging to the same broadcasting
group will no longer be considered as advertising
time.
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This reverses a February 2017 decision of the
Court of Justice of the European Union1.
The extra advertising time gained by not counting
black seconds or self-promotion messages (e.g. for
own VOD offer) within the allotted advertising time
will create room for marginal revenue gains if these
are filled with advertising at times when inventory
is normally sold-out.

................................................................



What this means for sales houses

• Broadcasters can choose more freely when to
show ads throughout the day.
• This new rule, which egta lobbied in favour of,
should allow broadcasters to optimise their
advertising inventory smoothly and creatively.
Some broadcasters might to choose to show
less ads in certain times of the day and more
in others.
• This should also provide more flexibility to
move around advertising messages in case
of unexpected events (e.g. extended time in a
football game, breaking news, etc.).



What does not change

• Insertion rules in movies, news programmes
and children programmes remain unchanged.
The minimum interval between two ad breaks
is still 30 minutes (article 20).
• Rules on single spots are also largely
untouched: they should remain ‘the exception’
except in sports events where they are clearly
admissible.

................................................................

Page 7

QUALITATIVE RULES
(ADVERTISING CONTENT):
ARTICLES 9, 10 AND 11
 Please see page 23 for related articles
The basic qualitative standards in article 9.1 of the
revised Directive remain largely unchanged.
Food & beverages that are high in fat, salt or
sugar (HFSS): no hard prohibition applies, despite
difficult discussions during the legislative process.
As established in the existing Directive, member
states must encourage the use of self- and
co-regulatory codes to protect children from
advertising for foods high in fat, salt and sugar
(HFSS).
However, there is a clear policy objective linked
to the codes as member states are to use them
to “effectively reduce the exposure of children to
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audiovisual commercial communications for such
foods and beverages”.
The emphasis on reducing exposure means
that there is a responsibility to demonstrate
that children see increasingly lower amounts of
advertisements for these products.
The World Health Organisation’s nutrient profile
model is mentioned in a recital (28), which also
states that member states should encourage the
reduction of children’s exposure to HFSS products
through self- and co-regulation.
Although the WHO model and the use of selfand co-regulatory codes are not strictly speaking
linked, the recital could be interpreted as such,
raising the risk that member states will impose the
use of the WHO criteria in national self- and coregulation codes.
This could be very damaging for current selfregulatory systems and requires close monitoring:

the WHO nutrient profile is extremely restrictive as
it allegedly covers approximately 80-90% of prepackaged food.
Alcohol beverages: the rules on alcohol advertising
that were previously limited to linear broadcast
only (art. 22) have been broadened to now also
cover on-demand services (art. 9.2).
In a move that mirrors the provisions on food
advertising, a new paragraph (art. 9.3) has been
introduced encouraging the use of self- and coregulatory codes of conduct on alcohol advertising
that should “aim to effectively reduce the exposure of
minors to audiovisual commercial communications for
alcoholic beverages”.

................................................................



What this means for sales houses

How the new provisions will impact national codes
requires attention.



Points that require further monitoring
during the implementation process

• How exposure is calculated (what percentage of
the audience are children/minors? Or absolute
numbers?). For example, if 25% of the audience
is under 12 or x number of viewers are under
12.
• How to clarify reduction targets (reducing
exposure does not mean bringing such
exposure to zero as this is impossible – unless
said advertisements are not aired at all).

Sponsorship and product placement: despite
considerable efforts to liberalise the rules on
the part of industry (in particular to remove the
subjective and inconsistently applied prohibition
on undue prominence) there has been little to no
change to these articles, with the exception of an
extension of the ban on tobacco advertising to
electronic cigarettes and that members states may
prohibit the sponsorship of children’s programmes.

................................................................



What this means for sales houses

The main provisions have not changed, which
means that for the most part it is business as
usual with regard to sponsorship and product
placement.



Points that require further monitoring
during the implementation process

It is important to note that the new text is an
amending Directive hence recitals of the old
Directive 2010/13/EU still apply as long as they
are not contradicted by the new text.
This means that the provisions on props and
prizes and the notion of ‘significant value’ in recital
91 of Directive 2010/13/EU should be understood
as still applying, therefore maintaining the current
standard.

................................................................

• Furthermore, the nutrient profile models used
to categorise food and beverages as high in
fat, salt and sugar should be closely monitored
in order to avoid unnecessarily restrictive
regulations.

................................................................
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VIDEO-SHARING
PLATFORMS (VSP s):
ARTICLES 28A AND 28B
 Please see page 24 for related articles
One of the major features of the revised AMVS
Directive is that, for the first time, it introduces
special provisions dedicated to so-called videosharing platforms (think of YouTube or Twitch).
This innovation reflects technological evolution
and matches broadcasters’ demands regarding
the imbalance in regulatory pressure that currently
separates them from platforms.
Although certain stakeholders were calling for a
full alignment of rules, the new provisions take
into account the specific nature of video-sharing
platforms, notably the absence of editorial
responsibility with regard to user-generated
videos uploaded on their servers.
Scope of the new provisions
A quick definition of a video-sharing platform2
would be:
• a service3;
• of which 1) the principal purpose, or 2)
a dissociable section, or 3) an essential
functionality is devoted to providing
programmes, user-generated videos, or both, to
the general public, in order to inform, entertain
or educate;
• for which the video-sharing platform provider
does not have editorial responsibility but
determines the organisation by automatic
means or algorithms (e.g. displaying, tagging
and sequencing).
This new definition may lead to challenges as
some notions still need to be clarified.
For example, the European Commission is
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expected to publish guidelines by the end of
2019, beginning of 2020 on what the concept
of ‘essential functionality’ means. These should
clarify for example which social media activities
should be covered by the VSP provisions.
This legal argument is important because it will
set a precedent for the future of media legislation,
while some video platforms might want to avoid
being brought under any type of regulatory
constraints.
egta has fed into the European Commission’s work
on these guidelines, in particular by arguing that
offering the capacity to monetise a video through
advertising should be a major indicator as to
whether or not the provision of audiovisual content
constitutes an essential functionality of a service.
Obligations for video-sharing platforms
The new law introduces two types of obligations
for VSPs:
• General consumer protection obligations
Member States must ensure that VSPs take
appropriate measures to protect:
-- the general public from audiovisual
content
containing
incitement
to
violence or hatred or criminal content
(provocation to terrorism and racism, child
pornography).
-- minors from audiovisual content which
may impair their physical, mental or moral
development.
• Advertising-specific obligations
-- VSPs
must
comply
with
basic
requirements4 with respect to commercial
communications that they market, sell
or arrange. Such “basic requirements”
include for example the obligation to
clearly identify advertisements or the
prohibition to target alcohol advertising to
minors.

-- VSPs must take appropriate measures
to comply with basic requirements4 with
respect to commercial communications
that they do not market, sell or arrange.
-- VSPs will be subject to the same selfand co-regulation obligations as linear
broadcasters when it comes to HFSS
advertising.
• What are “appropriate measures”?
The Directive provides a list of actions that VSPs
shall undertake, notably:
-- including legal provisions in the VSP’s
terms and conditions.
-- offering functionalities for users and
providers of user-generated content in
order to identify and flag advertisements.

minors including age verification systems,
parental control systems and rating
systems.
-- providing
easy-to-use
mechanisms for users.

complaint

However, here again Member States can apply
stricter rules if they wish to do so, as long as
these:
-- remain proportionate to the nature of the
content, the potential harm, the category
of persons to be protected as well as the
legitimate interests of the stakeholders –
amongst others.
-- do not impose ex ante filtering
mechanisms and do not infringe the safe
harbour for passive hosting platforms
provided by the e-commerce Directive5.

-- offering functionalities for protecting
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................................................................



What this means for sales houses

One can understand the VSP advertising rules this
way:
• in the case of advertisements directly marketed,
sold or arranged by VSPs, they will have to abide
by basic rules in article 9(1) which include clear
identification of advertisements.
• when it comes to product placement in usergenerated videos, VSPs will need to include
provisions in their terms and conditions aligned
with article 9(1) and provide easy tools for
users to signal the presence of advertising.
To that extent, these provisions are a first step in
regulating VSPs. However, some matters remain
unresolved.



Points that require further monitoring
during the implementation process

• What will be the status of user-generated
video providers, especially when they monetise
their content (e.g. influencers, through product
placement deals)? Could they be considered media
service providers?
The new VSP provisions only indirectly apply
to influencers: for example, the onus will be
on the uploader/user to signal the presence of
advertising to viewers, although the platforms
will provide tools for that purpose. It is unclear
what legal responsibility online influencers will
bear for their action or lack thereof.
One option might be to grant them editorial
responsibility which would have them
follow the video-on-demand rules covering
sponsorship and product placement, among
others.
For example, one knock-on effect could be for
product placement to become forbidden in
user-generated content directed at children.
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• Who will be in charge of policing VSPs? How will
national regulatory authorities coordinate their
new responsibilities?
Theoretically, only one regulator should be in
charge of the VSP: the regulator from the VSP’s
country-of-origin, e.g. Ireland in the case of
Facebook.
However, other regulators may well want to
take ownership of VSP regulation, as otherwise
they could de facto become powerless.
There are already echoes that some regulators
might want to favour a country-of-destination
approach, whereby they would be in charge of
content aimed at their country/consumers (e.g.
in their own national language).
This also relates to the fact that the new VSP
provisions are rather light, hence Member
States will probably want to use their right
to implement stricter measures at national
level and ensure that they are able to properly
enforce such measures.
Broadcasters will need to remain vigilant during
the implementation process in their country and
get in touch with their governments in order
to ensure that the national rules match their
expectations.

................................................................

SIGNAL INTEGRITY:
ARTICLE 7B
 Please see page 22 for the related article
The Directive includes for the first time a new
provision to protect broadcasters’ signal. The
article determines that member states shall take
appropriate and proportionate measures to ensure
that audiovisual media services provided by media
service providers are not overlaid for commercial
purposes or modified without the explicit consent
of those providers.
Notable exceptions to the rule include control
elements such as volume bars, search functions,
navigation menus, lists of channels, warning
information, public interest information, subtitles
or commercial communications overlays provided
by the AV media service provider.

................................................................



What this means for sales houses

Third parties not subject to the rules of the AVMSD
cannot profit from broadcasters’ content by
dynamically adding or replacing advertisements
prior, during, or after programmes while de
facto circumventing the AVMSD’s advertising
restrictions.
This rule applies, for example, to smart TVs, where
the addition of windows with any commercial
content to the screen without the consent of the
broadcaster is prohibited. However, broadcasters
remain entitled, where permitted by the
licensing regime, to dynamically insert targeted
advertisements into their own content.

................................................................
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SELF- AND
CO-REGULATION:
ARTICLE 4A
 Please see page 21 for the related article
There is a much greater emphasis on self- and
co-regulation in the new Directive, both in terms
of how often it is cited and its relevance in the
broader context of the text. There is an entirely
new article (4a) encouraging member states to
use co- and self-regulation through codes of
conduct adopted at national level. These should be
broadly accepted by the main stakeholders, have
clearly set objectives, provide for transparent and
independent monitoring and provide for effective
enforcement and proportionate sanctions.
The article introduces the new notion of Union
codes of conduct 6 to be drawn up by media service
providers, VSP providers (or representative
organisations), in cooperation with industry,
trade, professional and consumer associations/
organisations which shall be without prejudice
to national codes of conduct and which will be
facilitated and made public by the European
Commission.
The Union codes of conduct are not defined and
without precedent in member states. From the
wording in the text they are expected to be EU wide
and self-regulatory in nature. It seems that the
intention is to emphasise the value and relevance
of self-regulations and encourage new actors such
as VSPs to adopt them. Therefore, caution must
be exercised in order to ensure that they do not,
perhaps unintentionally, result in lower standards
than in the existing national codes. Potential areas
where these Union codes could be triggered, as
suggested in the text, are in the sensitive fields of
the protection of minors and the new provisions on
video sharing platforms.
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................................................................



What this means for sales houses

National self- and co-regulatory codes will have to
be adapted.



Points that require further monitoring
during the implementation process

It is important that broadcasters work closely
with advertisers and agencies to ensure that the
advantages of the self-regulatory system are
maintained without compromising the integrity of
the AVMSD.

................................................................

GAMBLING ADVERTISING:
RECITALS 10 AND 30
 Please see page 28 for the related article
Gambling advertising is not mentioned in any of
the articles of the Directive but is referenced in two
recitals, arguably with conflicting results.
Recital 10 suggests that those member states
that wish to safeguard their consumer protection
regimes ‘for overriding reasons in the general
public interest’ may restrict gambling advertising
under the jurisdiction of one member state that is
targeting another member state.
Recital 30 refers to the importance of effectively
protecting minors from exposure to gambling
promotion and to the existence of self- and coregulatory measures in several member states
promoting responsible gambling advertising.

There is an argument that the first recital removes
gambling advertising from the scope of the
Directive while the second, moderately, keeps
it in. As such, case law will likely determine the
interpretation.
Since the adoption of the AVMSD several member
states (Italy, Romania, Norway, Bulgaria, UK) have
moved to introduce stricter provisions on gambling
advertising.

................................................................



What this means for sales houses

Gambling advertising is clearly on the radar of
regulators



Points that require further monitoring
during the implementation process

Broadcasters must work to ensure that
responsible gambling advertising is promoted
through national codes of conduct or risk hard
legislation which may result, in worst case
scenarios, in blanket bans/prohibition of gambling
advertising
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ESTABLISHMENT/
COUNTRY OF ORIGIN
The Country of Origin Principle under which the
AVMSD applies states that media service providers
must only abide by the rules of the member state
in which they are licensed rather than in the oftenmultiple countries where they operate.
The new Directive includes a strengthened Country
of Origin Principle with more clarity on which
member state’s rules apply, aligned derogation
procedures for both TV broadcasters and ondemand service providers as well as possibilities
for derogations in the event of public security
concerns and serious risks to public health. These
derogations could be triggered in areas such as
alcohol and gambling advertising.
New features also include an obligation on
member states to provide an up-to-date list of
media service providers under their jurisdiction
and an optional consulting role for ERGA (European
Regulators Group for audiovisual media services)
regarding jurisdiction disputes between member
states.
Additionally, the new law links the determining
factor for jurisdiction, which is still where a
‘significant part of the workforce’ is located in
relation to ‘programme related’ audiovisual media
service activities.
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................................................................



What this means for sales houses

The reinforced rules serve to underline that policy
makers consider the country of origin principle as
a cornerstone of audiovisual legislation in Europe.



Points that require further monitoring
during the implementation process

It will be important in the coming years to follow
to what degree the new wording (and in particular
the derogation for ‘serious risks to public health’)
might affect cross-border cases related to
advertising for specific products (alcohol, food,
etc.) when they are targeting a member states
that has decided to apply stricter rules.

................................................................
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ANNEX 1:
AVMS DIRECTIVE: STATE OF NATIONAL TRANSPOSITION
The revised AVMS Directive must be transposed in all member states by 19 September 2020, by law.
Please find below an overview the state of play of transposition across 12 member states as of May
2019. Member states not included in the list below have not made any tangible progress thus far in
implementing the AVMSD.

......................................................................................................................................
AVMSD DIRECTIVE IMPLEMENTATION
Country

Stage

Timeline

Czech
Republic

Consultation

• Authorities formed an informal group of stakeholders for the
purpose of AVMSD implementation. The group met four times and
was dissolved after the adoption of the revised AVMSD.
• Among the members of the group were: private TV channels, public
TV (CTV), SPIR (association for internet development) and Statni
fond kinematografie (The Czech Film Fund).

Finland

Consultation

• The Ministry of Transport and Communications appointed a
monitoring group for a term from 28 January 2019 until 31
December 2020.
• The monitoring group will convene approximately three times a year
and will be open to anyone wishing to attend.
• The legislative options are expected to be identified by the group by
spring-summer 2019. The adoption is foreseen for spring 2020.

France

Drafting

Germany

Preparing
consultation

Ireland

Drafting

Italy

N/A

• Bill to be presented during the summer (first highlights could be
presented at Cannes festival).
• Discussions in Parliament expected after summer up to beginning
2020 (crowded legislative agenda)
• Public consultation July/August 2019
• Publication of draft proposal: Spring 2020
• Implementation: Autumn 2020
Consultation closed on 15 April 2019
• Specific text on new quota obligations expected to enter into force
by 1st July 2019 (Franceschini decree).
• No progress so far on other AVMSD provisions.
 Continued on the next page
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AVMSD DIRECTIVE IMPLEMENTATION (continued)
Country

Stage

Timeline

The

Drafting

• The Ministry of Education, Culture and Science (OCW) is finishing

Netherlands

its draft of the implementation of the AVMSD in the Dutch Media
legislation. The Ministry has talked about the implementation with
several stakeholders including broadcasting associations. The aim
is to send the bill to the Dutch Government Advisory Council (Raad
van State) in June and after the Summer recess to the House of
Representatives (Tweede Kamer).
• According to the Ministry the focus within the implementation will be
on issues such as dissemination of hatred, the protection of minors
and terrorism. Advertising is not a special focal point. The Ministry
advocates Dutch self-regulation regarding advertising. No special
concerns or opportunities are foreseen at this stage of the process.
• Details regarding the definition of VSPs (functionality guidelines) will
be added later on in the legislation with ‘lower/added legislation’
because this VSP definition has not been decided upon on a
European level.

Poland

Consultation

• The National Broadcasting Council (KRRiT) is planning to organise
a number of workshops with the stakeholders. KRRIT will start
substantive discussions when the Commission’s guidelines are
published.
• Poland is planning to implement the AVMSD by mid-2020.

Slovakia

Consultation

Authorities created an informal group of stakeholders for the purpose
of AVMSD implementation including, among others Ministry of Culture,
representatives of broadcasters, radio, local TV channels and electronic
communication services.

Spain

Drafting

Sweden

Consultation

• The Swedish Ministry of Culture has recently appointed an expert
group in light of the upcoming AVMSD implementation.
• The group will issue a review of the Swedish Radio and Television
Act by 17 August 2019 to transpose the revised AVMSD provisions.

UK

Consultation

Consultation on Further advertising restrictions for products high in fat,
salt and sugar closing on 10th June.
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Consultation closed on 22nd February

ANNEX 2:
ADVERTISING RELATED
ARTICLES IN THE AVMS
DIRECTIVE (2018/1808/EU)

2.

foster self-regulation through Union codes
of conduct drawn up by media service
providers, video-sharing platform service
providers or organisations representing
them, in cooperation, as necessary, with
other sectors such as industry, trade,
professional and consumer associations
or organisations. Those codes shall be such
that they are broadly accepted by the main
stakeholders at Union level and shall comply
with points (b) to (d) of paragraph 1. The Union
codes of conduct shall be without prejudice to
the national codes of conduct.

Article 1 Definitions
‘(aa) “video-sharing platform service” means a
service as defined by Articles 56 and 57 of the
Treaty on the Functioning of the European Union,
where the principal purpose of the service or of
a dissociable section thereof or an essential
functionality of the service is devoted to
providing programmes, user-generated videos,
or both, to the general public, for which the videosharing platform provider does not have editorial
responsibility, in order to inform, entertain or
educate, by means of electronic communications
networks within the meaning of point (a) of Article
2 of Directive 2002/21/EC and the organisation
of which is determined by the video-sharing
platform provider, including by automatic means
or algorithms in particular by displaying, tagging
and sequencing.’;

In cooperation with the Member States, the
Commission shall facilitate the development
of Union codes of conduct, where appropriate,
in accordance with the principles of subsidiarity
and proportionality.
The signatories of Union codes of conduct
shall submit the drafts of those codes and
amendments thereto to the Commission.
The Commission shall consult the Contact
Committee on those draft codes or
amendments thereto.

Article 4a Self- and co-regulation
1.

Member States shall encourage the use of coregulation and the fostering of self-regulation
through codes of conduct adopted at national
level in the fields coordinated by this Directive
to the extent permitted by their legal systems.
Those codes shall:
b.

c.
d.

be such that they are broadly accepted
by the main stakeholders in the Member
States concerned;
clearly and unambiguously set out their
objectives;
provide for regular, transparent and
independent monitoring and evaluation
of the achievement of the objectives
aimed at; and

provide for effective enforcement
including effective and proportionate
sanctions.
Member States and the Commission may
e.

The Commission shall make the Union codes
of conduct publicly available and may give
them appropriate publicity.
3.

Member States shall remain free to require
media service providers under their
jurisdiction to comply with more detailed
or stricter rules in compliance with this
Directive and Union law, including where their
national independent regulatory authorities or
bodies conclude that any code of conduct or
parts thereof have proven not to be sufficiently
effective. Member States shall report such
rules to the Commission without undue delay.’
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Article 7b Signal Integrity

tobacco products, as well as for electronic
cigarettes and refill containers shall be
prohibited;

Member States shall take appropriate and
proportionate measures to ensure that
audiovisual media services provided by media
service providers are not, without the explicit
consent of those providers, overlaid for
commercial purposes or modified.
For the purposes of this Article, Member States
shall specify the regulatory details, including
exceptions, notably in relation to safeguarding
the legitimate interests of users while taking into
account the legitimate interests of the media
service providers that originally provided the
audiovisual media services.’
Article 9 Advertising principles
1.

Member States shall ensure that audiovisual
commercial communications provided by
media service providers under their jurisdiction
comply with the following requirements:
a.

audiovisual commercial communications
shall be readily recognisable as such;
surreptitious audiovisual commercial
communication shall be prohibited;

b.

audiovisual commercial communications
shall not use subliminal techniques;

c.

audiovisual commercial communications
shall not:
(i) prejudice respect for human dignity;
(ii) include or promote any discrimination
based on sex, racial or ethnic origin,
nationality, religion or belief, disability, age
or sexual orientation;
(iii) encourage behaviour prejudicial to
health or safety;
(iv) encourage behaviour grossly
prejudicial to the protection of the
environment;

d.

all forms of audiovisual commercial
communications for cigarettes and other
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e.

audiovisual commercial communications
for alcoholic beverages shall not be
aimed specifically at minors and shall not
encourage immoderate consumption of
such beverages;

f.

audiovisual commercial communications
for medicinal products and medical
treatment available only on prescription
in the Member State within whose
jurisdiction the media service provider
falls shall be prohibited;

g.

audiovisual commercial communications
shall not cause physical, mental or moral
detriment to minors; therefore, they
shall not directly exhort minors to buy
or hire a product or service by exploiting
their inexperience or credulity, directly
encourage them to persuade their parents
or others to purchase the goods or services
being advertised, exploit the special trust
minors place in parents, teachers or other
persons, or unreasonably show minors in
dangerous situations.

2.

Audiovisual commercial communications
for alcoholic beverages in on-demand
audiovisual media services, with the
exception of sponsorship and product
placement, shall comply with the criteria set
out in Article 22.

3.

Member States shall encourage the use of
co-regulation and the fostering of selfregulation through codes of conduct
as provided for in Article 4a(1) regarding
inappropriate
audiovisual
commercial
communications for alcoholic beverages.
Those codes shall aim to effectively reduce
the exposure of minors to audiovisual
commercial communications for alcoholic
beverages.

4.

5.

Member States shall encourage the use of
co-regulation and the fostering of selfregulation through codes of conduct
as provided for in Article 4a(1) regarding

Article 11 Product placement
1.

This Article shall apply only to programmes
produced after 19 December 2009.

inappropriate
audiovisual
commercial
communications,
accompanying
or
included in children’s programmes, for
foods and beverages containing nutrients
and substances with a nutritional or
physiological effect, in particular fat, transfatty acids, salt or sodium and sugars, of
which excessive intakes in the overall diet are
not recommended.

2.

Product placement shall be allowed in all
audiovisual media services, except in news
and current affairs programmes, consumer
affairs programmes, religious programmes
and children’s programmes.

3.

Programmes that contain product placement
shall meet the following requirements:
a.

Those codes shall aim to effectively reduce
the exposure of children to audiovisual
commercial communications for such
foods and beverages. They shall aim to
provide that such audiovisual commercial
communications do not emphasise the
positive quality of the nutritional aspects of
such foods and beverages.

their content and organisation within
a schedule, in the case of television
broadcasting, or within a catalogue in the
case of on-demand audiovisual media
services, shall under no circumstances be
influenced in such a way as to affect the
responsibility and editorial independence
of the media service provider;

b.

Member States and the Commission may
foster self-regulation, for the purposes of this
Article, through Union codes of conduct as
referred to in Article 4a(2).

they shall not directly encourage the
purchase or rental of goods or services, in
particular by making special promotional
references to those goods or services;

c.

they shall not give undue prominence to
the product in question;

d.

viewers shall be clearly informed of the
existence of product placement by an
appropriate identification at the start and
at the end of the programme, and when a
programme resumes after an advertising
break, in order to avoid any confusion on
the part of the viewer.

Article 10 Sponsorship (amended paragraphs
only)
2.

Audiovisual media services or programmes
shall not be sponsored by undertakings whose
principal activity is the manufacture or sale of
cigarettes and other tobacco products, as well
as electronic cigarettes and refill containers.

4.

News and current affairs programmes
shall not be sponsored. Member States
may prohibit the sponsorship of children’s
programmes. Member States may choose to
prohibit the showing of a sponsorship logo
during children’s programmes, documentaries
and religious programmes.

Member States may waive the requirements set
out in point (d) except for programmes produced
or commissioned by a media service provider or
by a company affiliated with that media service
provider.
4.

In any event programmes shall not contain
product placement of:
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a.

b.

cigarettes and other tobacco products,
as well as electronic cigarettes and refill
containers, or product placement from
undertakings whose principal activity is

Article 28 Provisions applicable to video sharing
platforms

the manufacture or sale of those products;

1.

For the purposes of this Directive, a videosharing platform provider established on
the territory of a Member State within the
meaning of Article 3(1) of Directive 2000/31/
EC shall be under the jurisdiction of that
Member State.

2.

A video-sharing platform provider which is not
established on the territory of a Member State
pursuant to paragraph 1 shall be deemed to be
established on the territory of a Member State
for the purposes of this Directive if that videosharing platform provider:

specific medicinal products or medical
treatments available only on prescription
in the Member State under whose
jurisdiction the media service provider
falls.

Article 23 Quantitative limits
1.

2.

Article 28a

The proportion of television advertising spots
and teleshopping spots within the period
between 6.00 and 18.00 shall not exceed 20
% of that period. The proportion of television
advertising spots and teleshopping spots
within the period between 18.00 and 24.00
shall not exceed 20 % of that period.
Paragraph 1 shall not apply to:
c.

announcements
made
by
the
broadcaster in connection with its own
programmes and ancillary products
directly derived from those programmes
or with programmes and audiovisual
media services from other entities
belonging to the same broadcasting
group;

d.

sponsorship announcements;

e.

product placements;

f.

neutral frames between editorial
content and television advertising
or teleshopping spots, and between
individual spots.

has a parent undertaking or a subsidiary
undertaking that is established on the
territory of that Member State; or

b.

is part of a group and another undertaking
of that group is established on the
territory of that Member State.

For the purposes of this Article:

3.
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a.

a.

“parent
undertaking”
means
an
undertaking which controls one or more
subsidiary undertakings;

b.

“subsidiary
undertaking
undertaking,
undertaking
undertaking;

c.

“group” means a parent undertaking, all
its subsidiary undertakings and all other
undertakings having economic and legal
organisational links to them.

undertaking” means an
controlled by a parent
including any subsidiary
of an ultimate parent

For the purposes of applying paragraph 2,
where the parent undertaking, the subsidiary
undertaking or the other undertakings of the
group are each established in different Member

4.

States, the video-sharing platform provider
shall be deemed to be established in the
Member State where its parent undertaking
is established or, in the absence of such an

The Commission shall ensure that such lists
are made available in a centralised database. In
the event of inconsistencies between the lists,
the Commission shall contact the Member

establishment, in the Member State where
its subsidiary undertaking is established or, in
the absence of such an establishment, in the
Member State where the other undertaking of
the group is established.

States concerned in order to find a solution.
The Commission shall ensure that the national
regulatory authorities or bodies have access
to that database. The Commission shall make
information in the database publicly available.

For the purposes of applying paragraph
3, where there are several subsidiary
undertakings and each of them is established
in a different Member State, the video-sharing
platform provider shall be deemed to be
established in the Member State where one
of the subsidiary undertakings first began its
activity, provided that it maintains a stable
and effective link with the economy of that
Member State.

7.

Where there are several other undertakings
which are part of the group and each of them
is established in a different Member State,
the video-sharing platform provider shall
be deemed to be established in the Member
State where one of these undertakings first
began its activity, provided that it maintains a
stable and effective link with the economy of
that Member State.
5.

For the purposes of this Directive, Article 3 and
Articles 12 to 15 of Directive 2000/31/EC shall
apply to video-sharing platform providers
deemed to be established in a Member State
in accordance with paragraph 2 of this Article.

6.

Member States shall establish and maintain
an up-to-date list of the video-sharing
platform providers established or deemed to
be established on their territory and indicate
on which of the criteria set out in paragraphs 1
to 4 their jurisdiction is based. Member States
shall communicate that list, including any
updates thereto, to the Commission.

Where, in applying this Article, the Member
States concerned do not agree on which
Member State has jurisdiction, they shall bring
the matter to the Commission’s attention
without undue delay. The Commission may
request ERGA to provide an opinion on the
matter in accordance with point (d) of Article
30b(3). ERGA shall provide such an opinion
within 15 working days from the submission
of the Commission’s request. The Commission
shall keep the Contact Committee duly
informed.

Article 28b
1.

Without prejudice to Articles 12 to 15 of
Directive 2000/31/EC, Member States shall
ensure that video- sharing platform providers
under their jurisdiction take appropriate
measures to protect:
a.

minors from programmes, usergenerated videos and audiovisual
commercial communications which may
impair their physical, mental or moral
development in accordance with Article
6a(1);

b. the general public from programmes,
user-generated videos and audiovisual
commercial communications containing
incitement to violence or hatred directed
against a group of persons or a member
of a group based on any of the grounds
referred to in Article 21 of the Charter;

Page 25

c.

2.

the general public from programmes,
user-generated videos and audiovisual
commercial communications containing
content the dissemination of which

Member States shall encourage the use of coregulation and the fostering of self-regulation
through codes of conduct as provided for in
Article 4a(1) aiming at effectively reducing the

constitutes an activity which is a
criminal offence under Union law,
namely public provocation to commit
a terrorist offence as set out in Article
5 of Directive (EU) 2017/541, offences
concerning child pornography as set out
in Article 5(4) of Directive 2011/93/EU
of the European Parliament and of the
Council (*) and offences concerning racism
and xenophobia as set out in Article 1 of
Framework Decision 2008/913/JHA.

exposure of children to audiovisual commercial
communications for foods and beverages
containing nutrients and substances with a
nutritional or physiological effect, in particular
fat, trans-fatty acids, salt or sodium and sugars,
of which excessive intakes in the overall diet
are not recommended. Those codes shall aim
to provide that such audiovisual commercial
communications do not emphasise the positive
quality of the nutritional aspects of such foods
and beverages.

Member States shall ensure that videosharing platform providers under their
jurisdiction comply with the requirements
set out in Article 9(1) with respect to
audiovisual commercial communications
that are marketed, sold or arranged by those
video-sharing platform providers.
Member States shall ensure that the videosharing platform providers under their
jurisdiction take appropriate measures
to comply with the requirements set out
in Article 9(1) with respect to audiovisual
commercial communications that are
not marketed, sold or arranged by those
video-sharing platform providers, taking
into account the limited control exercised by
those video-sharing platforms over those
audiovisual commercial communications.
Member States shall ensure that videosharing platform providers clearly inform
users where programmes and usergenerated videos contain audiovisual
commercial communications, provided that
such communications are declared under point
(c) of the third subparagraph of paragraph 3 or
the provider has knowledge of that fact.
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3.

For the purposes of paragraphs 1 and 2, the
appropriate measures shall be determined in
light of the nature of the content in question,
the harm it may cause, the characteristics of
the category of persons to be protected as
well as the rights and legitimate interests at
stake, including those of the video-sharing
platform providers and the users having
created or uploaded the content as well as the
general public interest.
Member States shall ensure that all
video-sharing platform providers under
their jurisdiction apply such measures.
Those measures shall be practicable and
proportionate, taking into account the size
of the video-sharing platform service and
the nature of the service that is provided.
Those measures shall not lead to any exante control measures or upload-filtering of
content which do not comply with Article 15 of
Directive 2000/31/EC. For the purposes of the
protection of minors, provided for in point (a) of
paragraph 1 of this Article, the most harmful
content shall be subject to the strictest access
control measures.
Those measures
appropriate:

shall

consist

of,

as

a.

including and applying in the terms and
conditions of the video-sharing platform
services the requirements referred to in
paragraph 1;

b.

including and applying in the terms and
conditions of the video-sharing platform
services the requirements set out in
Article 9(1) for audiovisual commercial
communications that are not marketed,
sold or arranged by the video-sharing
platform providers;

c.

having a functionality for users who
upload user-generated videos to declare
whether such videos contain audiovisual
commercial communications as far as
they know or can be reasonably expected
to know;

d.

e.

f.

establishing and operating transparent
and user-friendly mechanisms for users
of a video-sharing platform to report
or flag to the video-sharing platform
provider concerned the content referred
to in paragraph 1 provided on its platform;
establishing and operating systems
through which video-sharing platform
providers explain to users of videosharing platforms what effect has been
given to the reporting and flagging
referred to in point (d);
establishing
and
operating
age
verification systems for users of videosharing platforms with respect to
content which may impair the physical,
mental or moral development of minors;

g.

establishing and operating easy-to-use
systems allowing users of video-sharing
platforms to rate the content referred to
in paragraph 1;

h.

providing for parental control systems
that are under the control of the end-

user with respect to content which may
impair the physical, mental or moral
development of minors;
i.

establishing and operating transparent,
easy-to-use and effective procedures
for the handling and resolution of
users’ complaints to the video-sharing
platform provider in relation to the
implementation of the measures referred
to in points (d) to (h);

j.

providing for effective media literacy
measures and tools and raising users’
awareness of those measures and tools.

Personal data of minors collected or
otherwise generated by video-sharing
platform providers pursuant to points (f) and
(h) of the third subparagraph shall not be
processed for commercial purposes, such as
direct marketing, profiling and behaviourally
targeted advertising.
4.

For the purposes of the implementation of the
measures referred to in paragraphs 1 and 3 of
this Article, Member States shall encourage
the use of co-regulation as provided for in
Article 4a(1).

5.

Member States shall establish the necessary
mechanisms to assess the appropriateness
of the measures referred to in paragraph 3
taken by video-sharing platform providers.
Member States shall entrust the assessment
of those measures to the national regulatory
authorities or bodies.

6.

Member States may impose on video-sharing
platform providers measures that are more
detailed or stricter than the measures
referred to in paragraph 3 of this Article.
When adopting such measures, Member
States shall comply with the requirements set
out by applicable Union law, such as those set
out in Articles 12 to 15 of Directive 2000/31/
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EC or Article 25 of Directive 2011/93/EU.
7.

Member States shall ensure that out-ofcourt redress mechanisms are available for
the settlement of disputes between users
and video-sharing platform providers relating
to the application of paragraphs 1 and 3.
Such mechanisms shall enable disputes to
be settled impartially and shall not deprive
the user of the legal protection afforded by
national law. 28.11.2018 L 303/89 Official
Journal of the European Union.

8.

Member States shall ensure that users can
assert their rights before a court in relation to
video-sharing platform providers pursuant to
paragraphs 1 and 3.

9.

The Commission shall encourage videosharing platform providers to exchange best
practices on co- regulatory codes of conduct
referred to in paragraph 4.

10. Member States and the Commission may
foster self-regulation through Union codes
of conduct referred to in Article 4a(2).
Recitals 10 and 30 Gambling advertising
10. In accordance with the case-law of the Court
of Justice of the European Union (the ‘Court’),
it is possible to restrict the freedom to
provide services guaranteed under the
Treaty for overriding reasons in the general
public interest, such as obtaining a high
level of consumer protection, provided that
such restrictions are justified, proportionate
and necessary. Therefore, a Member State
should be able to take certain measures to
ensure respect for its consumer protection
rules which do not fall in the fields coordinated
by Directive 2010/13/EU. Measures taken
by a Member State to enforce its national
consumer protection regime, including in
relation to gambling advertising, would need
to be justified, proportionate to the objective

Page 28

pursued, and necessary as required under
the Court’s case-law. In any event, a receiving
Member State must not take any measures
which would prevent the re-transmission, in
its territory, of television broadcasts coming
from another Member State.
30. It is important that minors are effectively
protected from exposure to audiovisual
commercial communications relating to
the promotion of gambling. In this context,
several self- or co-regulatory systems exist at
Union and national level for the promotion of
responsible gambling, including in audiovisual
commercial communications.
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